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STATE OF NORTH CAROLINA

MECKLENBURG COUNTY

IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
06 CVS 18666
LATIGO INVESTMENTS II, LLC,
NELSON E. BOWERS, II and
JAY R. FRYE,

Plaintiffs,

v. 

WADDELL & REED FINANCIAL, INC.,
WADDELL & REED, INC.,	SAMUEL V.
WATKINS,  DONALD R. HAYES, and KARL D. BOBO,

Defendants.








ORDER

Before the Court is the Plaintiffs’ Motion to Reconsider the Court’s Order, entered 15 January 2009, denying Plaintiff’s Motion for Partial Summary Judgment as to Plaintiff’s claim that Defendant Donald R. Hayes (“Hayes”) breached the Reorganization Agreement.
In its 15 January 2009 Order, the Court concluded that Hayes never signed the Reorganization Agreement and that Plaintiffs presented no other ground to support their assertion that Hayes should be liable for breach of that contract.
Plaintiffs now assert that the Court overlooked Plaintiffs’ argument that “[u]nder North Carolina law, shareholders, directors and officers of a pretended corporation which is neither a de jure nor a de facto corporation are generally held personally and individually liable for any debts of the pretended corporation, without reference to whether the persons sought to be held liable actively participated in contracting the debt.”  (Br. Supp. Mot. Reconsider 2 (emphasis added).)  For this proposition, Plaintiffs rely on Guildford Builders Supply Co. v. Reynolds, 249 N.C. 612, 616, 107 S.E.2d 80, 83 (1959) and Charles A. Torrence Co. v. Clary, 121 N.C. App. 211, 213, 464 S.E.2d 502, 504 (1995).  (Br. Supp. Mot. Reconsider 2.)
These cases, however, do not go as far as Plaintiffs suggest.  In Guilford Builders, the North Carolina Supreme Court stated that members of a “pretended corporation” may be liable as individuals or partners where a plaintiff has extended credit to a purported but nonexistent corporation.  249 N.C. at 616, 107 S.E.2d at 83.  Clary cites Guildford Builders for the same proposition in the context of a plaintiff who rendered services to a corporation whose charter had been suspended, and then sued an officer of the corporation to recover the amount owed.  121 N.C. App. at 212–13, 464 S.E.2d at 503–04.    
	Neither case holds that a shareholder is personally liable for all contractual obligations of a nonexistent corporation.  Indeed, the case before the Court proves the exception.
Here, Plaintiffs allege that RDS Diversity Capital Corporation, Inc. (“RDS”) defaulted on its contractual obligation under the Reorganization Agreement to make a $30 million capital contribution to an entity owned by the Plaintiffs.  Plaintiffs allege further that RDS is a non-existent corporation, and that Hayes, as a shareholder of RDS, is personally liable for breach of the Reorganization Agreement.
Plaintiffs, however, do not allege (and indeed cannot allege) that they were damaged as a result of extending credit or services to a nonexistent corporation.  As a result, North Carolina law does not support entry of summary judgment against Hayes for breach of the Reorganization Agreement merely because he was a shareholder of RDS.  
Accordingly, the Court DENIES Plaintiffs’ Motion To Reconsider. 

SO ORDERED, this 18th day of February, 2009.

/s/ Albert Diaz		
Albert Diaz
Special Superior Court Judge

